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Thi s appeal has been taken in accordance with 46 U . S.C. 7702
and 46 CFR 5. 30- 1.

By order dated 9 Decenber 1983, an Adm nistrative Law Judge of
the United States Coast Guard at Houston, Texas, suspended
Appel lant's license for one nonth upon finding him guilty of
negl i gence. The specification found proved alleges that while
serving as Qperator aboard the MV EDGAR BROWN, JR under the
authority of the captioned |license Appellant did, on or about 28
Cct ober 1983, negligently navigate said vessel at approxinmately
mle 188 of the Qulf Intracoastal Waterway by failing to keep cl ear
of a vessel he as overtaking thereby contributing to a collision
between his tow and the tank barge AS 2008.

The hearing was held at Port Arthur, Texas, on 17 Novenber
1983.

At the hearing Appellant was represented by professional
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence five exhibits
and the testinony of two w tnesses.

I n defense Appellant offered in evidence two exhibits and his
own testinony.

After the hearing, the Admnistrative Law Judge rendered a
witten Decision and Order on 9 Decenber 1983 in which he concl uded
that the charge and specification had been proved and suspended
Li cense No. 48898, issued to Appellant, for a period of one nonth.

The Deci sion and Order was served on 19 Decenber 1983. Appeal
was tinely filed on 9 January 1984 and perfected on 15 Cctober
1984.

FI NDI NGS OF FACT




At about 0400 on Friday 28 Cctober 1983 Appell ant was serving
under authority of his license as Operator aboard the uninspected
tow ng vessel MV EDGAR BROMWN, JR. The MV EDGAR BROW\, JR was
pushi ng two barges ahead in tandem It was underway in the Qulf
| ntracoastal Waterway enroute from Weks |sland, Louisiana, to Deer
Park, Texas. There was fog in the area and visibility was poor.

Shortly before 0400, Appellant's vessel overtook the tow ng
vessel MV GEORGE F. SIMONS, also pushing two barges ahead in
tandem The MV GEORGE F. SI MONS had pushed its barges up on the
bank in order to wait for better visibility. Both vessels, wth
their tows, were headed in a westerly direction. As Appellant,
with his flotilla, approached the MV GECRCGE F. SIMONS with its
flotilla, he asked the Operator of the MV GECRCE F. SIMONS to
swng its stern to starboard closer to the bank to facilitate his
passage. The Operator of the MV CGEORGE F. SIMONS conplied.
Appel | ant al so asked the Operator of the MV GEORGE F. SIMONS to
push his | ead barge closer to the north bank to provide nore room
The Qperator also agreed to this. The lead barge in the tow of the
MV GEORGE F. SIMONS was approximately 15 feet w der than the
second barge and extended approximately 7-1/2 feet to either side
of it. As Appellant overtook and passed the MV GEORGE F. S| MONS,
the bow of the |lead barge of his tow collided with the aft port
quarter of the lead barge in the tow of the MV CGEORGE F. SI MONS.
The collision resulted in danage to both barges and an oil spill on
the Gulf Intracoastal Waterway.

Each of the vessels and its respective tow had a nmaxi mum wi dth
of 50 feet. At mle 188, the point in question, the Qlf
I ntracoastal Waterway is approxi mately 200 feet w de.

BASES OF APPEAL

This appeal has been taken from the order inposed by
Adm ni strative Law Judge. Appel | ant contends that t he
Adm ni strative Law Judge erred in:

1. Failing to find that the tow of the MV GEORGE F. SI MONS
swung into the path of his vessel, thereby causing the collision.

2. Appl ying the Pennsylvania Rule to this case.

APPEARANCE: Louis H Beard and Mark A. Freeman, of Wlls,
Peyton, Beard, G eenberg, Hunt, & Crawford, Beaunont, Texas.

CPI NI ON
I

Appel lant contends that the Admnistrative Law Judge



incorrectly applied Rule 13(a)(b) of the Inland Navigation Rul es
because the tow of the MV GEORCGE F. SI MONS swung out into the path
of his flotilla as he was overtaking and passing it. | do not
agr ee.

In his Decision and Order the Adm nistrative Law found that
the MV GEORGE F. SIMONS and its tow were stopped near the north
bank in accordance with the testinmony of the Operator of that
vessel . Appellant bases his appeal on the facts as set forth in
his on testinony which are contrary to the finding of the
Adm ni strative Law Judge.

It is the function of the Adm nistrative Law Judge to eval uate
the credibility of wtnesses and resolve inconsistencies in the
evi dence. Appeal Decision 2340 (JAFFEE), 2333 (AYALA). 2302
(FRAPPIER), and 2116 (BAGGETT). Since the Admnistrative Law
Judge's finding is supported by the testinony of the Operator of
the MV GEORGE F. SIMONS, it wll not be disturbed on appeal.

The Adm nistrative Law Judge properly found that a vessel
overtaki ng and passing another is obligated to keep out of the way
of the overtaken vessel under Rule 13 of the Inland Navigational
Rules, 33 U S. C 2018. Appel l ant having failed to do so, was
properly found to have been negligent. The duty of the individual
navi gating the overtaki ng vessel, however, is not absolute. He is
not hel d responsi bl e when the overtaken vessel unexpectedly makes
a maneuver whi ch shoul d not reasonably have been anticipated into
the path of the overtaking vessel. Appeal Decision No. 2337

NYBORG) . Thus, had the Adm nistrative Law Judge found that the
tow of the MV CGECRGE F. SIMONS had in fact swng into the path of
Appellant's flotilla, Appellant mght not have been found
negl i gent .

Appel | ant asserts that the Pennsylvania Rule is no |onger
val i d. | do not agree. However, | do not believe the rule
applicable in this case.

Under the Pennsylvania Rule, if a vessel collides wth another
followng a violation of the statutory navigation rules, the causal
connection between the violation and the collision is presuned
wi t hout further proof. The Pennsylvania, 83 U S. 125 (1873)

Appeal Decision 866 (MAPP) and 2358 (BUI SSET). However, in
suspensi on and revocation proceedi ngs, a violation of a navigation
rule is, itself, negligence as well as m sconduct. It is not

necessary to show that the negligence actually caused the danage.
See 46 CFR 5.05-20(a)(2). BU SSET supra. Thus, application of the
Pennsyl vani a Rul e added nothing to this case.

- 3-



Al t hough not specifically raised by Appellant one further
matter is worthy of note.

The specification alleged only that Appellant was negligent
because his barge collided with another barge. It did not allege
that he failed to keep his vessel clear of a vessel which he was
overtaking. As such, the specification is inadequate to "enable
the person charge to identify the offense so that he will be in a
position to prepare his defense," as required by 46 CFR 5. 05-17(Dh).
A negligence specification nust allege particular facts anounting
to negligence, or sufficient facts to raise a legal presunption
which will substitute for particular facts. BU SSET supra. See
al so Appeal Decision 2277 (BANASHAK) and 2174 (Tl NGEY).

Nevert hel ess, Appel | ant raised no objection to the
specification and all issues were fully litigated. It is clear
fromthe record that Appellant and his counsel were award of the
nature of the Governnent's case and prepared to defend against it.
Appel l ant does not now conplain about the adequacy of the
specification. "It is now generally accepted that there nmay be no
subsequent chall enge of issues which are actually litigated, if
t here was actual notice and adequate opportunity to cure surprise.”
Kuhn v. Gvil Aeronautics Board, 183 F.2d 839, 841 (D.C. Cr.
1950). See also Appeal Decisions 2166 (REQ STER) and 1792

(PH LLIPS) .

Since there has been no prejudice to Appellant and he did not
conpl ain of the adequacy of the specification, if need not be set
aside at this stage of the proceedings.

CONCLUSI ON

The findings of the Admnistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The
hearing was conducted in accordance with the requirements of
appl i cabl e regul ati ons.

ORDER

The order of the Admnistrative Law Judge dated at Houston
Texas, on 9 Decenber 1983 is AFFI RVED

B. L. STABI LE
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Vice Admral U S. Coast @Guard
VI CE COVIVANDANT

Si gned at Washington, D.C. this 9th day of April, 1985.



